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IN THE COURT OF APPEALS OF THE STATE OF UTAH
THE STATE OF UTAH,
Plaintiff/Appellee,
v.
Case No. 980085-CA
Priority No. 2

GILBERT LOPEZ,
Defendant/Appellant.

JURISDICTIONAL STATEMENT
Jurisdiction is conferred on this Court pursuant to Utah
Code Ann. § 78-2a-3(2)(j) (1996).

See R. 217 (pour-over order).

STATUTES, RULES, AND CONSTITUTIONAL PROVISIONS
The following are set forth in full in addendum A:
U.S.
U.S.
U.S.
Utah
Utah

Const,
Const,
Const,
Const,
Const,

amend. V
amend. VI
amend. XIV, §1
art. I, § 7
art. I, § 12

STATEMENT OF THE ISSUES, STANDARDS OF REVIEW,
AND PRESERVATION BELOW
1.

Whether Mr. Lopez received ineffective assistance of

counsel where defense counsel failed to move to suppress unreliable
eyewitness identification testimony.
Standard of review.

A defendant who claims ineffective

assistance must establish that trial counsel performed deficiently,
and that such deficient performance resulted in prejudice to the
defendant.

State v. Hovater, 914 P.2d 37, 39 (Utah 1996).
This issue requires no preservation, and is properly

addressed on appeal because

(1) Mr. Lopez is represented by new

counsel, and (2) the record is adequate for review.
P.2d at 40.

Hovater, 914

STATEMENT OF THE CASE AND NATURE OF THE PROCEEDINGS
Gilbert M. Lopez and codefendant Gary Gomez were charged
by information dated July 25, 1996 with aggravated robbery.
5.

R. 3-

Gary Gomez was dismissed from the case when his alibi, provided

by four people, was found to be reliable.

R. 246:159, -161.

jury trial for Mr. Lopez was held October 14-16, 1997.

A

See R. 229

(10/14/97 pretrial motions, start of voir dire), 230 (remainder of
10/14/97

trial

(10/16/97

proceedings),

exceptions

to

246

proceedings),

231

instructions, return of verdict),

247

(10/16/97 instructions, closings).

(10/15/97

Despite the unreliability of

the eyewitness identifications of Mr. Lopez made by the victims,
trial counsel did not move prior to or at trial to suppress those
identifications.
The jury returned a verdict of guilty.

R. 231:15, 139.

Mr. Lopez was fined and sentenced to serve a prison sentence of
five years to life.

R. 191, 232:12.

This appeal ensued.

STATEMENT OF FACTS
On

July

21, 1996

at

approximately

12:45 A.M.

three

individuals were robbed of some beer near the intersection of 700
East

with

2700

South.

The

victims

were

Richard

Bergsma,

accompanied by his wife Brandi and her brother Donny Drake.
Rick

had

just

purchased

3 cases

(24

cans

each)

of

Budweiser brand beer at the Circle K located at the intersection
for somewhere between $52 and $56.

R. 230:98-99, -223-4.

The

victims were walking west on the south side of 2700 South, when
2

they noticed a maroon Monte Carlo style automobile across the
street at a Texaco station.

R. 230:99-102, -208-9.

female and 3 males in the car.
seeing a female in the car.
to

cut

across

the

golf

R. 230:208.

Donny saw 1

Brandi also recalls

R. 246:25. Donny told Rick and Brandi
course.

R.

230: 209.

approached the victims, and the robbery ensued.

Two

persons

R. 230:103-109,

-210-214, -225-226, 24 6:15-24.
The first perpetrator confronted Rick Bergsma and Donny
Drake.
11

From a distance of fourteen feet, this perpetrator said,

Yo, Homes, drop your beer or I'll kill you."

R. 230:104-5.

was holding a semi-automatic handgun in his left hand.
-217.

He

R. 230:105,

He approached to within three to five feet of Rick Bergsma.

R. 230:105-6, -211 (three to four); 230:146 (four to five).
set the beer down and stepped back half a step.

Rick

R. 230:106, -213.

According to Rick, this perpetrator was wearing a lighter shirt and
darker pants.

R. 230:106.

He had "really short hair," straight,

cut over the ears, and Rick did not notice any facial hair.
230:107.
seconds.

R.

Rick was able to view this person for ten or fifteen
R. 230:145.

pointed in his face.

However, his attention was drawn to the gun
R. 230:146, -147, -197.

This perpetrator

picked up the beer that Rick had set down, turned around, and ran
across the street to the car.

R. 230:108, -121-2.

The second perpetrator held a gun to the back of Brandi
Bergsma.

R. 230:107-8, 246:23.

revolver.

R. 230:159.

Brandi thought this gun was a

She at first claims she was unable to see

this gun, R. 246:24, but later indicates it was similar to the gun
3

of the first perpetrator, R. 246:50.

According to Rick, this

perpetrator had a shaved head and a short, stocky build, "about
five-six, five-eight probably 160 to 170 pounds, kind of stocky,
average I guess."

R. 230:107-8.

Rick only had an opportunity to

view this perpetrator as he came across the street towards the
victims.

R. 230:156.

As the perpetrators left, this perpetrator

said, "Run, bitch," to Brandi.

R. 230:108, 246:51-2.

The entire episode lasted approximately 15 or 3 0 seconds.
R. 230:145, (30 seconds) 230:185

(15 seconds).

recall that the car headed west on 2700 South.
246:56.

Rick and Brandi
R. 230:109, -161,

Donny recalls that the car headed north on 700 East.

23 0:216, -226.

R.

As the perpetrators drove off, Donny obtained a

license plate number of 0L6JL2.

R. 230:214, -216, Ex. 32.

The

police were called from the nearby Texaco station, and arrived
within

five to ten minutes,

R. 230:109, -161.

The police

received the calls at about ten minutes before 1:00 A.M.

R.

246:78.
The victims filled out witness statements at the scene.
R. 23 0:109, 246:18.

Rick's statement was introduced as exhibit 33,

and is attached as Addendum B.

R. 230:109-10, -197.

In his

statement, he described the perpetrator who held a gun in his face
as follows:

"Spick," age 22, 5'5", 165 pounds, brown eyes, brown

hair, short straight hair, no facial hair, short stocky build,
wearing a possibly tan shirt and brown or black pants.

Ex. 33

Block #5. His witness report indicates that this first perpetrator

4

held the gun in his right hand.

R. 230:114, -178-9, Ex. 33 Block

#7.
Brandi's statement was introduced as Exhibit 31, and is
attached as Addendum C.

R. 246:17-18.

She described the first

perpetrator as a hispanic male, age 22, 5'5", 145 pounds, brown
eyes, short black hair with no facial hair.

She indicated he was

wearing a white shirt, and possibly blue pants.
Donny's witness statement was admitted as Exhibit 32, and
is attached as Addendum D.
filling out statement).

See R. 230:212

(Donny acknowledges

In Block #5, Donny described the second

perpetrator who came up behind his sister.

R. 230:229.

This

person was described as 18 years old, hispanic, 5'7", 150 pounds,
"kind of bald," wearing a dark shirt and dark pants.

He described

the first perpetrator as "similar."
At trial, Rick described himself after the incident as "a
little shaken, scared."

R. 230:109.

Brandi said she "was out of

my head a little bit," "in shock," and "scared out of [her] wits."
R. 246:27, -30, -43. After the robbery, she hid in the freezer at
the Texaco station.

R. 246:24.

The victims spoke with the police for fifteen to twenty
minutes.

R. 230:129.

The police drove the victims home.

R.

230:130, 246:32.
Officer Michael
initial

investigation

Johnson

took part

of the robbery.

R.

in conducting
246:78-9.

the

Officer

Johnson was told by the victims that there were three perpetrators
involved.

R. 246:110.

His report states, "The third suspect just
5

stood by as the other two held the guns at the victim."
246:111.

R.

Brandi's report indicates, " #2 & #3 are same" in the

block next to her description of the first perpetrator.

Ex. 31.

She testified at trial that did not see any males other than the
two she described at trial.

R. 246:25, -28-9.

why she said a number 3 was the same.

She was not sure

R. 24 6:28, -46-8.

In an

interview with Detective Cheever a few days after the robbery, she
told him that she sensed the presence of a third person during the
robbery.

R. 246:145-6.
Officer Johnson left the scene at 1:17 A.M.

R. 246:114.

Almost immediately after leaving the scene, he noticed a vehicle
matching the description of the getaway car at 2400 South and 700
East. R. 246:81.

He turned around to investigate further, and the

car turned into a four-plex at 2536 South 700 East.

The car's

license plate of 016JLZ was similar to the license plate given by
the victims.
approaching

R. 246:81-2.
the

vehicle

to

He stopped his vehicle and, while
address

the

driver,

noticed

an

altercation taking place in an apartment. R. 246.82-3. The driver
of the car may have run away.

R. 246:116.

Four individuals came down the stairs.
drew his sidearm and ordered them to stop.
individual fled.

R. 246:97.

Officer Johnson

R. 246:82-3.

One

A gun, introduced as Ex. 30, was

later found along the path this fleeing person took.

R. 246:124.

The fleeing person was dressed in dark clothing, was short and
stocky, between 5'5" and 5'7" in height, and had short hair.

6

R.

246:104.1

Once the situation was stabilized, Officer Johnson had

another unit pick up the victims at their house.

R. 246:86.

cases of budweiser were recovered from the apartment.
Ex. 27, 28, 29.

See also Ex. 2-6

Three

R. 246:94,

(photos off the beer at the

scene).
Within half an hour or so of dropping the victims off,
the police came back and said they had located some suspects.
230:130, 246:32, -53.

The victims were taken to the scene and

identified the getaway vehicle.
-105.

R.

R. 230:132-3, -220-1, 246:55,

A showup was conducted with four individuals.

24 and 26, photographs of the show-up, R. 230:134-5.

See Exhibits
(Rick recalls

4-6, R. 230:131; Donny and Brandi recall 4 or 5, R. 230:218-9,
246:33.)

The suspects were viewed from the middle of the road

across three lanes of traffic at a distance of approximately 3 8
feet.

R. 230:137, 246:33, -34.

Mr. Gomez and Mr. Lopez were

handcuffed, while the other two individuals were not.
246:101, -102.
R. 230:218.

R. 23 0:187,

All three victims were together in a police car.
All three victims started talking at once in an

excited fashion.

R. 246:89, -100.

identified as the perpetrators.

Mr. Gomez and Mr. Lopez were

R. 230:133-5, -218-9. 246:34-5,

-37, 246:89-90.
Officer Johnson testified that at the time of the showup,
the victims identified Mr. Lopez as "one of the suspects who was
involved, but he hadn't had a gun or said anything to the victims.
x

This description closely matches that of the second
perpetrator. See Ex. 32 (dark shirt, dark pants) , R. 230:188 (dark
shirt and dark pants).
7

He was just watching it."

R. 246:100-1, -112-3.

Mr. Gomez was

identified by the victims as the perpetrator who held a gun to
Brandi Bergsma's back.

R. 246:101, -112.

Because Mr. Gomez was

identified as having pointed a gun at Brandi, he was charged with
the additional crime of aggravated assault.

R. 246:113. Mr. Lopez

was not similarly charged with aggravated assault, because the
information relayed to the officer did not indicate that Mr. Lopez
had a weapon.

R. 246:113.

At the time of his apprehension, Mr. Lopez was wearing
lightish khaki pants, a black shirt over a white t-shirt, and a
religious icon on a string around his neck.
Ex. 11.

R. 230:176, Ex. 10,

His booking information indicates that he is 5'4", 185

pounds, and had $245.00 in cash on him.

R. 246:155.

His booking

photo, Ex. 12, indicates he is 5'4" and 180 pounds.

R. 230:189.

No weapon was found on him.
knowledge of the robbery.

R. 246:119.

He claimed to have no

R. 246:117, -128, -137.

Detective Cheever conducted follow-up interviews with the
victims.

R. 246:141.

Brandi told him that Gary Gomez confronted

Rick and Donny, while Mr. Lopez held a gun at her back.
246:146.

R.

Rick likewise told the detective that he was confronted

by Gary Gomez, while Mr. Lopez held a gun to his wife's back.
246:147, 230:180-1.

R.

Rick stated that it was Mr. Lopez who said,

"Hey, Homey, drop the beer or I'll kill you."

R. 230:180. Donny

also placed Mr. Lopez behind Brandi, while Gary Gomez confronted
him and Rick.

R. 246:147.

8

Only Rick Bergsma testified at the preliminary hearing.
He testified there that Gary Gomez was the perpetrator who put a
gun in his face, and Mr. Lopez was the perpetrator who had a gun
behind his wife's back.

R. 230:183-4.

Rick positively identified

Mr. Gomez as the individual who demanded the beer from him or he
would be killed.

R. 230:184-5, -200. He testified he was sure of

the identification of the first perpetrator, Gomez, who put the gun
in his face, but less sure of the second perpetrator, Lopez, who
was behind his wife.

R. 230:186.

At trial Rick identified Mr. Lopez as the perpetrator who
confronted him.

R. 230:104-7.

He testified that

Mr. Lopez was

the one who made the statement, "Yo, Homes, drop your beer or I'll
kill you."

R. 23 0:104.

Contrary to his witness statement, he

testified at trial that this perpetrator held the gun in his left
hand.

R. 23 0:105.

swimming.

At the time of the incident, Rick's head was

R. 230:193, -198.

Lopez' hair is not brown.
At

trial,

Rick conceded that the color of Mr.

R, 23 0:166.

Donny

also

identified

perpetrator who confronted him and Rick.

Mr.

Lopez

as

R. 230:211, -233.

the
This

perpetrator was wearing dark pants or shorts, and a white T-shirt.
R. 230:211.
Bergsma

He had "pretty short" hair.

likewise

identified

Mr. Lopez

confronted her husband and brother.
The getaway car belonged

as

R. 230:212.

the perpetrator

who

R. 246:22.
to Linda Trujillo, but was

driven primarily by her husband, Steve Trujillo.

9

Brandi

R. 230:202-3.

Crystal Gutierrez testified that on the night of the
robbery, she was at a beer-drinking party at an apartment with
approximately fifteen individuals, including Gilbert Lopez and Gary
Gomez.

R. 246:65-66.

She invited Mr. Gomez to the party by paging

him sometime around quarter to one or one o'clock.
-151.

R. 246:68,

She later told Detective Cheever that Gary Gomez was not

involved

in

apartment.

the

robbery,

R. 246:71.

and

did

not

bring

any beer

to

He arrived just before the police arrived,

and became involved in a fight.

R. 246:67, -71, -151.

At some

point Mr. Lopez and Steve Trujillo discussed getting more beer.
246:71-2.

the

R.

They left with two girls, R. 246:72, who did not return.

R. 246:73-4.

Mr. Lopez and Steve Trujillo returned with budweiser

beer, R. 246:72, -74-5.
Gomez arrived.

They arrived some 45 minutes before Mr.

R. 246:151.
SUMMARY OF THE ARGUMENT

Mr. Lopez received ineffective assistance of counsel due
to his trial

counsel's

failure to move to suppress or

strike

constitutionally unreliable eyewitness identification testimony.
The

showup

suggestive.

conducted

shortly

after

the

robbery

was

unduly

There is no possible tactical reason for failing to

seek to have this evidence suppressed and kept from the jury.
Lopez

was

deprived

of

the

trial

court's

critical

Mr.

gatekeeping

function of excluding constitutionally unreliable evidence from the
trial.

Had a proper suppression motion been filed, it is likely

that some or all of the eyewitness identification testimony would

10

have been suppressed.

A better result is likely.

Mr. Lopez should

be granted a new trial.
ARGUMENT
POINT I. MR. LOPEZ RECEIVED INEFFECTIVE ASSISTANCE
OF COUNSEL WHERE DEFENSE COUNSEL FAILED TO
MOVE
TO
SUPPRESS
UNRELIABLE
EYEWITNESS
IDENTIFICATION TESTIMONY.
The sixth amendment provides a guarantee of effective
assistance of counsel to all individuals accused of a crime which
may result in imprisonment.

Strickland v. Washington, 466 U.S.

668, 685-6, 104 S.Ct. 2052, 2063, 80 L.Ed.2d 674 (1984); State v.
Tempiin,

805

P.2d

constitutionally

182,

186

(Utah

ineffective

1990).

representation,

"To
a

demonstrate

defendant

must

establish that (1) his counsel's performance was so deficient as to
fall below an objective standard of reasonableness, and (2) but for
his

counsel's

deficient
the

performance,

outcome

of

the

there

is

a

trial

would

reasonable

probability

that

have

different."

State v. Hovater, 914 P.2d 37, 39 (Utah 1996).

been
"'A

reasonable probability is a probability sufficient to undermine
confidence in the outcome.1"
omitted).

Tempiin, 805 P.2d at 187 (citation

This Court considers "'the totality of the evidence

[and] taking into account such factors as whether the errors affect
the entire evidentiary picture or have an isolated effect and how
strongly the verdict is supported by the record.'"
P.2d at 39-40 (citations omitted).

Hovater, 914

Mr. Lopez received ineffective

assistance of counsel here where defense counsel failed to move to
suppress or strike the unreliable identification evidence.

11

A.

DEFENSE COUNSEL PERFORMED DEFICIENTLY IN
FAILING
TO
MOVE
TO
SUPPRESS
THE
IDENTIFICATION TESTIMONY.

The unreliability of eyewitness identification is well
documented.

See State v. Long, 721 P.2d 483, 488-92 (Utah 1986);

State v. Ramirez, 817 P.2d 774, 779-80 (Utah 1991).

In Long, the

Supreme Court recognized that despite "the weaknesses inherent in
eyewitness identification, jurors are, for the most part, unaware
of these problems. People simply do not understand the deleterious
effects that certain variables can have on the accuracy of the
memory processes of an honest eyewitness,"
(citations omitted).

Loner, 721 P.2d at 490

In fact, common knowledge held by jurors

regarding the reliability of eyewitness identifications "often runs
contrary to documented research findings"; jurors generally give
tremendous weight to eyewitness identification testimony even where
the

credibility

counsel."

of

the witness

is

"thoroughly

discredited

by

Id.
In Ramirez, the Supreme Court incorporated the concerns

regarding eyewitness identifications which it had discussed in
Long, and adopted an analytical model for "determining the due
process reliability of eyewitness identifications under article I,
section 7" of the Utah Constitution.

Ramirez. 817 P. 2d at 780-81.

The Court clarified that "[t]he ultimate question to be determined
is whether, under the totality of circumstances, the identification
was reliable."
The

Ramirez, 817 P.2d at 781,
following

factors

are

pertinent

reliability under the Utah Constitution:
12

in

determining

(1) [T]he opportunity of the witness to view the actor
during the event, (2) the witness's degree of attention
to the actor at the time of the event; (3) the witness's
capacity to observe the event, including his or her
physical and mental acuity; (4) whether the witness's
identification was made spontaneously and remained
consistent thereafter, or whether it was the product of
suggestion; and (5) the nature of the event being
observed and the likelihood that the witness would
perceive, remember and relate it correctly. This last
area includes such factors as to whether the event was an
ordinary one in the mind of the observer during the time
it was observed, and whether the race of the actor was
the same as the observer's.
Ramirez, 817 P.2d at 781 (quoting Long, 721 P.2d at 493) .

The

Supreme Court considered the suggestive nature of the showup to be
the most critical aspect of its reliability analysis. Ramirez, 817
P.2d at 784.
The identification took place on the street in the middle
of the night. Ramirez, with dark complexion and long
hair, was the only person at the showup who was not a
police officer.
He stood with his hands cuffed to a
chain link fence behind his back.
The headlights of
several police cars were trained on him. The witnesses
viewed him from the back seat of a police car. And while
the remarks of the police officers prior to the showup
were to the effect that they had apprehended someone who
fit the description of one of the robbers may not of
themselves be unnecessarily suggestive, they must be
considered as part of the circumstances surrounding the
identification.
Ramirez, 817 P.2d at 784.

The Court concluded, after considering

all of the factors, that the reliability of the identification in
Ramirez was an extremely close question, which it resolved by
relying

on

the

trial

judge's

reliability determination.
In light

findings

which

supported

the

Id.

of Ramirez, a defense

lawyer acting

in an

objectively reasonable manner would have filed a motion to suppress

13

all of the identifications in this case.2 All three of the victims
had been subjected to a showup which was unduly suggestive and
constitutionally unreliable.

The discussion which follows of the

application of the Ramirez factors to the identification witnesses
in this case demonstrates that a reasonable probability existed
that each of the testimonies would have been suppressed if a proper
motion had been filed.

Under such circumstances, defense counsel

performed

in

deficiently

failing

to

move

to

suppress

the

identifications.
B.

THE IDENTIFICATIONS MADE BY THE VICTIMS
WERE CONSTITUTIONALLY UNRELIABLE UNDER
ARTICLE
I, SECTION
7 OF THE UTAH
CONSTITUTION.

Appellant will now address the identifications made by
the victims in light of the Ramirez factors.

The first Ramirez

reliability factor is the opportunity of the witness to view the
event.

"Here, pertinent circumstances include the length of time

the witness viewed the actor;
the actor;

the distance between the witness and

whether the witness could view the actor's face;

lighting or lack of it;

whether there were distracting noises or

activity during the observation;
affecting

the

witness's

the

and any other

opportunity

to

observe

circumstances
the

actor."

Ramirez, 817 P.2d at 782 (cite omitted).

2

This claim of ineffective assistance of counsel is properly
raised for the first time on appeal since the record reflects the
problems with the identifications in this case and the lack of a
motion to suppress. An acceptable tactical reason for not making
such a motion does not exist in a case such as this where a
reasonable probability of success exists.
14

The

robbery

was

exceedingly

approximately 15 or 30 seconds.

brief,

lasting

R. 230:145, -185.

only

Rick had an

opportunity to view the first perpetrator, who he identified at
trial as Mr. Lopez, for only ten or fifteen seconds.

R. 230:145.

This perpetrator approached to within three to five feet of Rick.
R. 230:105-6, -146, -211. Donny Drake was a similar distance away.
R. 230:211.

Brandi Bergsma was only a foot and a half away from

her brother.

R. 246:20-1. None of the perpetrators was disguised.

The robbery occurred at night, just prior to 1:00 A.M.
R. 246:78.

Lighting conditions were far from ideal.

Officer

Johnson described the lighting at the scene of the robbery as "not
very good."

In addition to the lighting from the gas station, he

described one street light together with some ambient lighting from
a Circle K and a flower shop on other corners of the intersection.
R. 246:80.

Rick described the lighting conditions as being "dark,
"It was -- I don ! t know, it was

but it was not unseeable dark."

dark, but it wasn't pitch black.
someone's face."

It was light enough to see

R. 23 0:187-8.

During the robbery, Rick was distracted by and focused on
the gun that was pointed at him.
was scared out of her wits.

R. 230:146, -147, -197.

R. 246:27, -30, -43.

Brandi

On the whole,

especially given the brief nature of the encounter and the poor
lighting, the victims had a fairly limited opportunity to view
either perpetrator.
The second Ramirez reliability factor is the degree of
attention to the actor at the time of the event.
15

Rick's attention

was drawn primarily to the first perpetrator.

He only had a

limited opportunity to view the second perpetrator as he came
across the street.
from weapon focus.
pointed at him.

R. 230:156.

However, Rick was also suffering

His attention was drawn to the gun that was

R. 230:146, -147, -197.

Brandi Bergsma did not

testify about the focus of her attention, but the record is clear
that she was more than aware of the gun held to her back.
246:23.

R.

The record is likewise silent as to the Donny Drake's

focus.
The third Ramirez reliability factor is the capacity to
observe.

"Here,

relevant

circumstances

include

whether

the

witness's capacity to observe was impaired by stress or fright at
the time of the observation, by personal motivations, biases, or
prejudices, by uncorrected visual defects, or by fatigue, injury,
drugs, or alcohol."

Ramirez, 817 P.2d at 783.

Rick described his

condition after the robbery as "a little shaken, scared."

R.

23 0:109. To some extent, this stress must have negatively impacted
on his identification. Additionally, some bias is evident from the
record.

Rick described the ethnicity of the perpetrator as a

"spick."
derogatory

Ex. 33 at Block #5, R. 230:164.
epithet

when

mannerisms, speech, etc.

asked
Id.

to

describe

unusual

this

smells,

Rick ascribed his use of this term

in part to his anger at being violated.
scared out of her wits.

He repeated

R. 246:43.

R. 230:164-5.

"My main problem that night

was being really scared, so I was in shock."

R. 246:30.

robbery, she hid in a freezer at a nearby gas station.
16

Brandi was

After the
R. 246:24.

The fourth Ramirez reliability factor is whether the
identification was made spontaneously and remained consistent or
whether it was a product of suggestion.
Here, relevant circumstances include the length of time
that passed between the witness's observation at the time
of the event and the identification of defendant; the
witness's mental capacity and state of mind at the time
of the identification;
the witness's exposure to
opinions,
descriptions,
identifications,
or
other
information from other sources;
instances when the
witness or other eyewitnesses to the event failed to
identify defendant; instances when the witness or other
eyewitnesses gave a description of the actor that is
inconsistent with defendant; and the circumstances under
which defendant was presented to the witness for
identification.
Ramirez, 817 P.2d at 783 (cite omitted).

The Ramirez Court deemed

this the most significant of the factors.

817 P.2d at 784.

The showup here occurred within an hour or two of the
robbery, R. 23 0:218, making the lapse of time insignificant.

The

victims were probably still experiencing some degree of excitement,
anger, and agitation from the robbery.
All aspects of the showup were highly suggestive.

The

victims were told by the officers that the police thought they had
caught the perpetrators.

R. 246:53.3

Upon entering the four-plex

where the showup occurred, the victims immediately noticed and
identified the getaway car.

R. 230:132.

Rick started saying,

"That's the car, that's the car, that's what we saw, that's who did
it."

R. 230:133.

At this point, the victims doubtless considered

3

Compare Ramirez, 817 P. 2d at 784 (noting that remarks that
police "had apprehended someone who fit the description of one of
the robbers may not of themselves be unnecessarily suggestive, they
must be considered as part of the circumstances surrounding the
identification.") .
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themselves

to

be

hot

on

the

trail,

and

likely

were

eagerly

anticipating the imminent opportunity to finger someone for the
crime.
The identifications by the victims were tainted by their
joint presence and collaborative discussion at the showup.

All

three were exposed to opinions, descriptions, identifications, and
other information from each other. All three victims were together
in a police car.

R. 230:218. All three victims started talking at

once in an excited fashion.

R. 246:89, -100. The identifications

were anything but independent.

The victims were permitted to

engage in a free-flowing game of "which of these people looks most
like the robbers."

The results are unreliable.

Lopez were identified as the perpetrators.
246:34-5, -37, 246:89-90.
246:159,

-161.

The

Mr. Gomez and Mr.

R. 230:133-5, -218-9.

Mr. Gomez was in fact not there.

identification

of

Mr.

Lopez

is

no

R.
less

unreliable.
The

showup

improperly

focused

victims on Mr. Lopez and Mr. Gomez.
individuals.
R. 230:134-5.

the

attention

of

the

The showup involved four

See Exhibits 24 and 26, photographs of the show-up,
Of the four, only Mr. Gomez and Mr. Lopez were

handcuffed, while the other two individuals were not.

R. 23 0:187,

246:101, -102. This necessarily drew the attention of the victims
to the handcuffed individuals.

Not surprisingly, they identified

the handcuffed individuals as the perpetrators.

As the record

makes clear, despite being identified as a perpetrator Mr. Gomez
had an ironclad alibi and was not in fact present at the time of
18

the robbery.

R. 246:159, -161. Nevertheless, each of the victims

positively identified Mr. Gomez as being one of the perpetrators.
R.

246:35,

-50

(Brandi) ; 230:138,

230:221 (Donny).

-142, -183-4,

-194

(Rick);

The likelihood that a similar mistake was made

with Mr. Lopez cannot be overlooked.
On

the

night

of

the

robbery,

Mr.

Lopez's

physical

appearance and attire did not match the description of the first
perpetrator,

or,

for

that

matter,

the

perpetrator, given by any of the victims.
long khaki pants, a black

description

either

He in fact was wearing

shirt over a white

religious icon on a string around his neck.
Ex. 11.

of

t-shirt,

and a

R. 230:176, Ex. 10,

His booking information indicates that he is 5 ! 4" and 180

or 185 pounds.

R. 246:155, Ex. 36, R. 230:189, Ex. 12.

Rick

Bergsma described the first perpetrator in his witness statement as
"Spick," age 22, 5 ! 5", 165 pounds, brown eyes, brown hair, short
straight

hair, no

facial hair, short

stocky build, wearing a

possibly tan shirt and brown or black pants.

Ex. 33.

Brandi

Bergsma described the first perpetrator in her statement as a
hispanic male, age 22, 5 ! 5", 145 pounds, brown eyes, short black
hair with no facial hair.

She indicated he was wearing a white

shirt, and possibly blue pants.

Ex. 31.

Donny Drake did not

describe the first perpetrator in his witness statement except as
similar to the other that he described, i.e., 5'7" and 150 pounds.
R.

230:238, Ex. 32.

At

trial, he testified

that

the

first

perpetrator wore dark shorts or pants, and a white T-shirt.
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R.

23 0:211.

He described his hair length as "Short, pretty short.

couldn't really tell."

I

R. 230:212.

None of the victims indicated that the first perpetrator
had any facial hair.

See Ex. 31, Ex. 33, R. 246:47 (Brandi Bergsma

was certain at the time she filled out her witness statement that
the perpetrator had no facial hair), 230:168
close

enough

to

see

facial

hair,

but

(Rick Bergsma was

indicated

the

first

perpetrator had none) . Yet, Mr. Lopez plainly did have facial hair
on the night of the robbery.
indicated

the

perpetrator's

Ex. 10, Ex. 11, Ex. 12.
hair

was

brown,

while

Mr.

Rick
Lopez

unquestionably has black hair. Ex. 33, R. 230:166, Ex. 10, Ex. 11,
Ex. 12.

The victims consistently described the clothing of the

first perpetrator as a white or light shirt, with dark pants.
31, Ex. 33, R. 230:211.

Ex.

Instead, Mr. Lopez was wearing lighter

khaki pants, a black pullover over a white T-shirt, and a religious
icon on a string.

R. 230:176, Ex. 10, Ex. 11.

Mr. Lopez is

shorter than the description given by each of the victims, and
notably heavier.
The

record

identifications

based

indicates

that

the

on considerations

victims

other

than

made

their

solely

the

physical appearance of the persons at the showup. Donny Drake said
he noticed:
That he was trying to avoid eye contact, and that he was
nervous, shaking his foot. I noticed the white T-shirt
on underneath it. I noticed the face, the hair.
R. 230:237.

Brandi Bergsma likewise made her identification in

part based on Mr. Lopez's nervous behavior:
20

Yeah, the only thing I noticed is his feet were twitching
a lot.
His feet were wiggling a lot.
That's all I
remember about him.
R. 246:36.

A review of exhibits 24 and 2 6 reveals that Mr. Lopez

was the only individual at the showup wearing a white T-shirt.
The
consistent.

identifications

by

the

victims

did

not

remain

Officer Johnson testified that at the time of the

showup, the victims identified Mr. Lopez as "one of the suspects
who was involved, but he hadn't had a gun or said anything to the
victims.

He was just watching it."

R. 246:100-1, -112-3.

Mr.

Gomez was identified by the victims as the perpetrator who held a
gun to Brandi Bergsma's back.

R. 246:101, -112. Because Mr. Gomez

was identified as having pointed a gun at Brandi, he was charged
with the additional crime of aggravated assault.

R. 246:113.

Mr.

Lopez was not similarly charged with aggravated assault, because
the information relayed to the officer did not indicate that Mr.
Lopez had a weapon.
by

Detective

R. 246:113. When interviewed a few days later

Cheever,

the

victims

had

changed

Mr.

Lopez's

involvement from a silent, gunless watcher to one of the vocal,
active, gun-toting participants.

All three victims indicated that

Mr. Lopez was the second perpetrator who held a gun to Brandi' s
back.

R. 246:146, -147. At this point, the third perpetrator had

all but disappeared from the victims' memories.

Rick

was adamant

that there were only two robbers, R. 246:146, and Brandi only saw
two robbers, but
back."

"felt like there was another presence at her

R. 246:145-6.
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Rick

was

the

only witness

hearing of Mr. Lopez and Mr. Gomez.

at

the

joint

preliminary

In the presence of both Mr.

Lopez and Mr. Gomez, he continued to assert that Mr. Lopez was the
second perpetrator who held a gun to his wife's back.
4.

R. 23 0:183-

He testified he was sure of the identification of Gomez, but

less sure of Lopez.

R. 230:186.

By the time of trial, the victims

had Mr. Lopez in yet a third position, as being the gunman who
confronted Rick and Donny.

R. 230:104-7, -211, -233, 246:22.

The fifth Ramirez factor is the nature of the event being
observed

and

the

likelihood

that

the witness

remember and relate it correctly.
occurrence.

would

perceive,

The robbery was an unusual

Rick Bergsma is Caucasian, R. 230:143, Brandi is half

hispanic half Caucasian, R. 230:196.
half Caucasian and half hispanic.
Under

the

totality

Presumably, Donny is also

The defendant is hispanic.
of

the

circumstances,

the

identifications made of Mr. Lopez were constitutionally unreliable.
The showup was unduly suggestive in that the victims knew the
police thought they had the perpetrators, of the four people in the
showup only Lopez and Gomez were handcuffed, the victims had a
limited opportunity to view the perpetrators during the robbery as
a result of both timing and lighting, their description of the
first perpetrator did not match Mr. Lopez, they were continually
exposed to the opinions of each other, they repeatedly changed
their

minds

as

to

what

role

he

played,

and

they

positively

identified Mr. Gomez as a perpetrator despite the fact that he was
not even there.

Had a proper motion to suppress been made, it is
22

likely that one or all of the identifications would have been
suppressed as being constitutionally unreliable.
C.

DEFENSE COUNSEL'S DEFICIENT PERFORMANCE
IN FAILING TO MOVE TO SUPPRESS THE
IDENTIFICATION TESTIMONY PREJUDICED MR.
LOPEZ.

As set forth previously, a reasonable probability existed
that had the trial judge considered the reliability factors of
Ramirez, she would have suppressed the identifications in this
case.

Where, as here, a suppression motion is well-founded in the

facts and has legal merit, there is no possible tactical reason to
fail to move to suppress the identifications.

The trial court

performs a critical gatekeeping function in preventing unreliable
evidence from going to the jury.

See Ramirez, 817 P.2d at 778-9,

State v. Nelson, 950 P.2d 940, 943 (Utah App. 1997).
to have the trial court perform this gatekeeping
particularly

serious where

the admissibility

The failure
function

of an

"is

eyewitness

identification is concerned because of the probability that such
evidence even though thoroughly discredited has a powerful effect
on a jury."

Ramirez, 817 P.2d at 779 (citing Long, 721 P.2d at

490.
This case is in a different posture from that in Ramirez
where, despite the suggestive showup, the Supreme Court upheld the
admission of the identification testimony.

Although Ramirez was

"an extremely close case," the Supreme Court deferred to the trial
court's resolution of the factual inconsistencies
admission of the identification testimony.
at 784.

in upholding

See Ramirez, 817 P.2d

By contrast, in the present case, the trial judge has not
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reviewed the evidence, resolved the conflicts therein or made a
legal determination as to the admissibility of the evidence.

This

Court is necessarily in the dark as to what facts the trial court
would have found and how it would have resolved conflicts in the
evidence between the account of the victims and the testimony of
the police officers, because defense counsel failed to bring the
motion.
Nor is it appropriate for this Court to simply make the
findings

and

identifications

conclusion
in

as

assessing

to

the

prejudice.

admissibility
Counsel's

of

the

deficient

performance deprived Mr. Lopez of the critical gatekeeping judicial
function for identification issues outlined in Ramirez, 817 P. 2d at
778-9; see also Nelson, 950 P.2d at 943.
In discussing the fourth amendment issue in Ramirez,4 the
Supreme Court outlined the appropriate analysis for reversal where
a trial judge has failed to resolve preliminary issues as to the
admissibility of evidence.
it is not reasonable

See Ramirez, 817 P.2d at 787-88.

to assume that the trial

judge

Where

resolved

factual ambiguities in accord with its ruling admitting evidence,
a new trial is required.

Id.

Likewise, in this case where the

trial court never considered the evidence or reliability factors,
"it would be unreasonable for this court to assume any findings
were actually made where the trial court did not consider any
4

Mr. Ramirez challenged both the show up, which was found to
be a close case but sufficiently reliable, and his seizure which
preceded the showup. The Supreme Court reversed based on the trial
court's failure to address whether the seizure was proper under the
fourth amendment.
24

evidence, did not discuss the reliability factors, and made no
explicit determination of reliability."

Nelson, 950 P.2d at 944.

Because the trial judge in this case never considered the issue of
the admissibility of the identification testimonies, this Court
cannot make any assumption about the resolution of the facts.
There is a reasonable probability that each of these
identifications would have been suppressed if defense counsel had
made a motion to suppress. Without the identification testimony of
one or more witnesses, confidence in the outcome is undermined.
There was no question that the victims had been robbed.
issue at trial was the identity of the robbers.

The only

Failure to move to

suppress the identification testimony prejudiced Mr. Lopez and
requires a new trial.
CONCLUSION
Based on the foregoing, Mr. Lopez respectfully request
that his conviction be reversed, and the case remanded for further
^J

proceedings.
RESPECTFULLY SUBMITTED this

7

day of December, 1998.

ROBERT K. HEINEMAN
Attorney for Defendant/Appellant
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ADDENDUM A
Statutes, Rules, and Constitutional Provisions

The fifth amendment to the United States Constitution
provides:
[Criminal actions - Provisions concerning - Due process
of law and just compensation clauses.]
No person shall be held to answer for a
capital, or other infamous crime, unless on a presentment
or indictment of a Grand Jury, except in cases arising in
the land or naval forces, or in the Militia, when in
actual service in time of War or public danger; nor shall
any person be subject for the same offense to be twice
put in jeopardy of life or limb; nor shall be compelled
in any criminal case to be a witness against himself, nor
be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for
public use, without just compensation.

The sixth amendment to the United States Constitution
provides:
[Rights of accused.]
In all criminal prosecutions, the accused shall
enjoy the right to a speedy trial, by an impartial jury
of the State and district wherein the crime shall have
been committed, which district shall have been previously
ascertained by law, and to be confronted with the
witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the
Assistance of counsel for his defence.

The

fourteenth

amendment

to

the

United

States

Constitution provides:
Section 1. [Citizenship —
protection.]

Due process of law -- Equal

All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein
they reside.
No State shall make or enforce any law
which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its
jurisdiction the equal protection of laws.

Article I, section 7 of the Utah Constitution provides:
Sec. 7.

[Due process of law.]

No person shall be deprived of life, liberty or
property, without due process of law.

Article I, section 12 of the Utah Constitution provides:
Sec. 12.

[Rights of accused persons.]

In criminal prosecutions the accused shall have
the right to appear and defend in person and by counsel,
to demand the nature and cause of the accusation against
him, to have a copy thereof, to testify in his own
behalf, to be confronted by the witnesses against him, to
have compulsory process to compel the attendance of
witnesses in his own behalf, to have a speedy public
trial by an impartial jury of the county or district in
which the offense is alleged to have been committed, and
the right to appeal in all cases. In no instance shall
any accused person, before final judgment, be compelled
to advance money or fees to secure the rights herein
guaranteed. The accused shall not be compelled to give
evidence against himself; a wife shall not be compelled
to testify against her husband, nor a husband against his
wife, nor shall any person be twice put in jeopardy for
the same offense.
Where the defendant is otherwise entitled to a
preliminary examination, the function of that examination
is limited to determining whether probable cause exists
unless otherwise provided by statute. Nothing in this
constitution shall preclude the use of reliable hearsay
evidence as defined by statute or rule in whole or in
part at any preliminary examination to determine probable
cause or at any pretrial proceeding with respect to
release of the defendant if appropriate discovery is
allowed as defined by statute or rule.
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Im

Me/ h

LcfC ef-

ADDITIONAL COMMENTS:

-

<

^

£?

^

^

B L O C K # 9 I CAN YOU IOENTIFYJHE SUSPECT:
1
/ j ^
YES

y ^

NO

SIGNATURE: y ^ T
DATE/TIME:

^

OFFICER'S SIGNATURE/IBM#

~

7<£

ADDENDUM C
Brandi Bergsma's witness statement (Ex. 31)

WITNESS REPORT

I.

J^i'E AND fiME:

TYPE:

1 - T . N - ^

/ gypiMu)

•OORESS:

CASE NO. ( O r i g i n a l - D e t e c t i v e ; i v . ; Copy - Recoras)
Z-~7<axCD

^
IBN NO.

.TIAL OFFICER:

ASSISTING OFFICER

IBM NO.

"XZSi.
COITIONAL OFFICERS/IBM

;

,IBM NO.

SERGEANT

"T*>>C
oRiME LAB

L^TE;JTS

SKO

iBH NO.

i

IBM NO.

/

eiis

PHOTOS

• c§
1

is^i' ^' ^ ^

EVIDENCE

DUB

(P^

n/ulU

PKC'.E NO.

v

L*Hfl *»• <oofc ^ c ^

ADDRESS - WORK

PHC'.E NO.

WHERE YOU CAN BE REACHED

B L O C K # I | wmr WERE YOU OOISG F^IOR TO THIS INCIDENT?

UftAV-iru^ \c> r. aa^

\ I f a d d i t i o n a l space i s neeae: - use Witness Continuation Forn)

sV^.Vm/^

BLOCK #21 WHAf D I o r <w F I R S I CisicavE?

OcxcV. m ^ m n / A

r^f-{MJjf\

cArxCniAfl ^ ^ ,vs.

B L O C K # 3 j OESCRIBt IHE INCiJEN

1g 'V\ 0. V n A fiurs M£ . i ^

• "ruLu

^.SXA!/

d LOCK # 4

S?<?
. \r

\r C W

S ^_fi<y^ *£

^rliiMevrWf,

WHAT CONVERSATION 00 rOU RECALL BEFORE. OURING, ANO AFTER THE INCIDENT:

Q^Of

PAGE 2
. O C X # 5

fY>

USE IHIS AREA 10 DRAW ANT
CLOTHING. ETC.

INSCRIBE iHE SUSPECT:

_|RACEJ^^Tr^A\C.A6£7'7

•HT I ^ < ; \ K ^
CRIBE THE FOLLOWING:

HEIGHT ~ V <

CVF rni m V \ T ^ L O « A "ATR COLOR

VjifllV

SUAL FEATURES, i . e . , TAIOOS, HAIR STYLE,

|TZ1S^3aj^S^^

f:CIflLHAIR V N . O

SSES—OQ.

RnnvnccrPTPTTnu'SW^-

no,.
T

y\Q

**

' *,/ ^

PUNTS ' n l \ K*

S-

UN
3IBE UNUSUAL
SHELLS. HtMSESISHS.SPEECH. ETC.
(\ ( V ^ ;/v> , n <r\ .A >

;

H < ; w \ ^

.0CK#6 DESCRIBE THE VEHICLE:
—:
•
> M. \°^
fl.OfXCV N / V A ^
BODY S T Y L £ i A m S L i L ± D L
<E_£
9
DEL ?^(\^CC\r\Cl
*^S3ae2^5£SS€>
AR or^
pprox.)

USE THIS AREA TO ORAW ANY UNUSUAL FEATURES, i.e., OAMAGE, DESIGN,
EXTRA EQUIPMENT, ETC.

LIC. PLATE* or,
DESCRIBE PLATE

.

_ _ _ — — .

OITIONAL COMMENTS;

L O C K # 7 J CIRCLE THE WEAPON;

USE THIS AREA TO DRAW AND OESCRIBE WEAPON'S BARREL! LENGTHr UNUSUAL
FEATURES, STOCK, ETC.

C\OA/CVUV6^CXA\C

3LQR

ftWcAi

JSPECT'SRT/LTHANO.

3DITI0NAL DESCRIPTION:

3LOCK #

8 1 A W ADDITIONAL COMMENTS:

3LOCK #

9 | CAN YOU,-IDENTIFY
THE SUSPECT
YOU,-]
YES

v

NO

|BLOCK#!Ofe:
J SIGNATURE: Jf

J-&X

uti (faiA*Or^J>'—

j DATE/TIME:_
J OFFICER'S SIGNATURE/IBM # _

"U-L*

V

i

ADDENDUM D
Donny Drake's witness statement (Ex. 32)

W I T N E S S REPORT

.f£ ANO UME:

1 TYPE:

1 -Z,>- r \Vtf

f v3>r\- MCD

X3RESS:

C T j ^ v a l >1 ( A V S A M - T
CASE NO. ( O r i g i n a l - D e t e c t i v e l i . . ; Copy - Recorasj

....IAL OFFICER:

IBM NO.

ASSISTING OFFICER

IBM NO.

EDIIJ0AIAL 0FFICE8&/IW

SERGEANT

^ [^
-Wt^r,& A

RIME LAB

L ( ?IBM

•

.ATEMTS

YES

NO

i

-

><^
NO.

IBM ,V0.

1ST

PHOIOS

IBM M .

NO

EVIDENCE

'.0

CD

t.

/JovAv^y

AODRESS - HOME

(oOll

"Pi'gr^^

4CORES3 - WORK

-.ullinl.MAl M J k t S S / W h t JUJ.
MERE YOU CAN 8E REACHED
^ g ^ a
3LOCK#l

m

IJrake

^

7

- ^

c

| WHAT WERE YOU 001.'JG PRIOR 10 THIS INCIDENT?

Log I k ; u *

£s
/£^

r-.Trclg

u n IAA f

PHONE NO.

r ,cs. ^0")

Q.+ .
C^

/fc/n/ "7^r

C~r<»fl/V

PHONE NO.

^^-Z-Ttfs

l l f adaicionai space i s neeaea - use wj^ness Continuation Form;

4 ^

^ o o ^uK.Qoe» <kc4-

3LOCK # 2 | WHftli OiD
tug tOU
IUU FIRST
ritttt OBSERVE?
uoatnvt:

A

J

/

»

4-kcou<xU

4-U ^ g > ^ C o u r s e

U^LJL^

4£QLI7

ra,ir\

q p

1

BLOCK # 3 1 DESCRIBE

6vwd

THE INCIDENT:

U^M

CI<;

ciy) c\-h

QUIA

pcoiV-)-,

ftnJ

C A r r v| N; ^CA
^

BLOCK # 4 |

WHAT

(HAT CONVERSATION
CQNVboAiiUN DO
uu YOU
TUU RECALL
KLL-ALL BEFORE,
o t r u n t , OURING,
u u n m u , ANO
HNU AFTER
n r i t r t THE
m t INCIDENT:
liTMUtai:

/\

-i-^cs/r

PAGE 2
0

1

3CX#5 l ^^ ^

m£

USE IHIS AREA FO ORAN ANY L ,UAL FEATURES, i.e., TATOOS, HAIR STYLE,
CLOTHING, ETC.

SUSPECT;

RACE U \ ^ pa XA ifAGE
±4
4T
EYF m m
iS
RIBE THE FOLLOWING; „ ^ y

/* V

HEIGHT ^ ' ~l'

"A™CTIOR

0

iULL
2£S_

£»'j Q C J

FACIAL HAIR
y

mn nFcr?TPTTn
JSUBL ciacVL
MWS ^ / p - H < ^ -

i.
3I9E UNUSUAL SHELLS. MANNERISMS.SPEECH. ETC.

0CK#6 | DESCRIBE

USE THIS AREA TO DRAW ANY UNUSUAL FEATURES, i.e.. DAMAGE. DESIGN,
EXTRA EQUIPMENT, ETC.

THE VEHICLE:

n Urri^sVA » \ U

BOOT -STYIF

i ^ i O ^ i u CCxfkJ

LIC. PLATE # or / f f c x K
DESCRIBE PLATE
* t ^

r

ftl&k

\ or _
3POX-)

ITIONAL COMMENTS;.
USE THIS AREA TO DRAW AND DESCRIBE WEAPON'S BARRELL LENGTH,-UNUSUAL
FEATURES, STOCK, ETC,

J O C K # 7 1 CIRCLE THE WEAPON:

JITIONAL DESCRIPTION:. ^\^A

t\\#r

-4^
LOCK # 8 1 ANY ADDITIONAL COMMENTS:

L O C K # 9 | CAN YOU IDENTIFY THE SUSPECT;
YES

7H

NO

~s> %*

ADDENDUM E
Judgement, Sentence (Commitment)

,0.f
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
THE STATE OF UTAH
JUDGEMENT, SENTENCE
(COMMITMENT)
Plaintiff,
Case No. 9619Q1575
unt N o . _ !
norable. I ESI,IE A IFWIS
rk
MGS_
Reporter. TERI CRONENWETT
KERRY MORTON
Bailiff

vs.
RTIRFRT ir>PF7

pate

Defendant.

11/21/97

.to enter a judgement of conviction for the next lower category of offense and
• The motion of.
impose sentence accordingly in Q granted • denied. There being no legal or other reason why sentence
should not be imposed, and defendant having been convicted byX3 a jury; Q the court, • plea of guilty;
Q plea of no contest; of the offense of aggravated robbery
t a felony
of the
lstleafetfTU a cias^^s^^misdemeanor, being now present in court and ready for sentence and
represented^/ Manny Garcia ^ y i d the State being represented by C Castle , is now adjudged guilty
of the abov/offense, is now sentencecKto a term in the Utah State Prison:

•
•
•
tax

•

TandaloiyJteOTi of
years and which may be life;
to a
not to exceed five years;
of not less than one year nor more than fifteen years;
of not less than five years and which may be for life;
not to exceed
years;
and ordered to pay a fine in the amount nf$ 2*000.00; plus an 85% surcharge
and ordered to pay restitution in the amount of $
to 1n f u l l « i f any

•
•

such sentence is to run concurrently with
such sentence is to run consecutively with sentence ^ ^ go r v < P g 3 judge Mccleve
upon motion of • State, • Defense, • Court, Court(s)
are hereby dismissed.

•

Defendant is granted a stay of above ( • prison ) sentence and placed on probation in the custody of
this Court and under the supervision of the Chief Agent, Utah State Department of Adult Parole for the
period of
, pursuant to the attached conditions of probation.
Defendant is remanded into the custody of the Sheriff of Salt Lake County Q for delivery to the
Utah State Prison, Draper, Utah, or • for delivery to the Salt Lake County Jail, where defendant shall be
confined and imprisoned in accordance with this Judgment and Commitment.
Commitment shall issue f o r t h w i t h .

credit for time served on this cafe

DATED this 21

day of Nov
V~

,199L
/ / / -',' - /
DISTRICT COURT JUDGE

±JlL

APPROVED AS TO FORM:
Defense Counsel
Deputy County Attorney
(white-Court)

(Green-Judae)

Page
(Yellow-Jail/Pnson/AP&P)

(Pink-Defense^

(GniriAnmH-<;tatA\

of

